


second-guess judgments requiring military expertise, inundate the courts with servicemembers’
complaints, and interfere with military readiness, the Tenth Circuit has recognized that “[t]he role of
the federal judiciary with respect to the internal affairs of the military is narrow and restricted.”

Schulke v. United States, 544 F.2d 453, 455 (10th Cir. 1976). “This policy is particularly compelling

with regard to military promotions.” Thornton v. Coffey, 618 F.2d 686, 691 (10th Cir. 1980).

To determine whether a claim implicating the internal affairs of the military is justiciable, the

Tenth Circuit applies the test devised by the Fifth Circuit in Mindes v. Seaman, 453 F.2d 197 (5th Cir.

1971). Lindenau v. Alexander, 663 F.2d 68, 70 (10th Cir. 1981) (adopting Mindes); see also

Daugherty v. United States, No. 02-5146, 2003 WL 21666677, at *4-5 (10th Cir. July 17, 2003)

(unpublished) (applying Mindes). Under the Mindes doctrine, “a court contemplating review of an
internal military determination” must first determine “[1] whether the case involves an alleged
violation of a constitutional right, applicable statute, or regulation, and [2] whether intra-service
remedies have been exhausted.” Lindenau, 663 F.2d at 71 (citation omitted). If that two-factor
threshold test is satisfied, the court must then weigh the following four factors: “[1] the nature and
strength of the challenge to the military determination, [2] the potential injury to the plaintiff if review
is refused, [3] the type and degree of anticipated interference with the military function, and [4] the
extent to which military discretion or expertise is involved in the challenged decision.” Id. (citation
omitted).

In this case, Plaintiffs’ claims falter at Mindes’s threshold step because Specialist Hall failed
to pursue, let alone exhaust, his intraservice remedies with respect to either the alleged disruption of
the atheist meeting in Iraq or the allegedly disciminatory denial of a promotion at Fort Riley. Even
if he had, however, Plaintiffs’ claims would be barred under Mindes’s balancing test because judicial

intervention would interfere with Army operations and infringe upon disciplinary and personnel
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matters committed to military expertise.’

A, Specialist Hall’s claims are barred under the Mindes doctrine because he failed
to exhaust his intramilitary remedies

“The special status of the military has required, the Constitution has contemplated, Congress
has created, and [the Supreme] Court has long recognized two systems of justice, to some extent

parallel: one for civilians and one for military personnel.” Chappell v. Wallace, 462 U.S. 296, 303-04

(1983). Acting within that plenary authority, Congress “has enacted statutes regulating military life,
and has established a comprehensive internal system of justice to regulate military life, taking into
account the special patterns that define the military structure.” Id. at 302.

The resulting system provides several expansive and, at times, overlapping mechanisms for
servicemembers to seek redress of grievances such as those raised by Specialist Hall. For example,
soldiers who feel they have been wronged by their commanding officer, and are refused relief by that
officer, have a statutory right to complain to any superior commissioned officer, who must submit
the complaint to the officer exercising general court-martial jurisdiction for an investigation. 10

U.S.C. § 938. An aggrieved soldier can also ask the Board for Correction of Military Records

* This is an action for injunctive relief against federal officials. Bivens has no application to
such official capacity claims for injunctive relief. Cf. Bivens v. Six Unknown Named Agents of the
Fed Bureau of Narcotics, 403 U.S. 388 (1971). A proper Bivens claim lies for (1) damages against
a federal officer sued in his (2) individual capacity. See Simmat v. U.S. Bureau of Prisons, 413 F.3d
1225, 1233 n.9 (10th Cir. 2005) (“[A] Bivens claim lies against the federal official in his individual
capacity — not, as here, against officials in their official capacity.”); Ricco v. Conner, 146 Fed. Appx.
249, 253 (10th Cir. 2005) (unpublished) (“Bivens is best understood as providing only a cause of
action for damages.”). Suits for injunctive relief such as this one will not lie against federal officials
in their individual capacities, because it is only the government, through its officials, that can provide
the relief sought: compliance with the Constitution. Hatfill v. Gonzales, 519 F. Supp. 2d 13 (D.D.C.
2007) (collecting cases). Thus, Plaintiffs’ claims lie against Defendants in their official capacities
alone and, as such, run against the United States. See Farmer v. Perrill, 275 F.3d 958, 963 (10th Cir.
2001) (“[A]ny action that charges such an official with wrongdoing while operating in his or her
official capacity as a United States agent operates as a claim against the United States.”).
Accordingly, Plaintiffs’ citation of Bivens, see Compl. ¥ 1, is inapposite.
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(“BCMR”) for his branch of service to correct any “error” or “injustice” in his record. 10 U.S.C.
§ 1552(a); see also 32 C.F.R. § 581.3; Army Reg. 15-185 (annexed as Ex. G). The broad authority
of those Boards extends to any “document or other record” and to “any other military matter”
affecting the servicemember, 10 U.S.C. § 1552(g), including personnel matters such as promotion

and discharge, see Thornton, 618 F.2d at 691-93 (promotion); Gorsline v. U.S. Army Reserve, No.

93-3209, 1993 WL 525674, at *1 (10th Cir. Dec. 21, 1993) (unpublished) (discharge). And, of
course, servicemembers can seek redress of grievances, including complaints of religious
discrimination, through their branch’s EO Program. DOD Directive 1350.2; Army Reg. 600-20,
Chapter 6.

In view of this expansive framework of intramilitary remedies, strict application of the Mindes
exhaustion requirement is particularly appropriate. Generally speaking, exhaustion “serves the twin
purposes of protecting administrative agency authority and promoting judicial efficiency.” United

Tribe of Shawnee Indians v. United States, 253 F.3d 543, 550 (10th Cir. 2001). Federal resources

are conserved, and separation-of-powers concerns respected, when agencies are given the
opportunity to bring their expertise to bear on complex problems, and perhaps correct their own
errors, before judicial intervention. See id. These concerns are magnified in the military context,
where the Supreme Court has emphasized the need to “limit litigation that could undermine the
unique hierarchical and disciplinary structure of the military” and has repeatedly recognized that
“governance and oversight of the military have been constitutionally committed to Congress and the

executive branch.” Ricks v. Nickels, 295 F.3d 1124, 1129 (10th Cir. 2002). Indeed, the Tenth

Circuit has “emphasized that application of the doctrine of exhaustion is particularly desirable in

matters of military promotion.” Thornton, 618 F.2d at 692 (citation omitted).
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Insistence on exhaustion reinforces these principles of inter-branch comity and avoids
nullifying the intramilitary remedial mechanisms designed by Congress and the Executive Branch.
Accordingly, courts in this Circuit and elsewhere have insisted on exhaustion in the military context.
See id. at 691-92 (pre-Lindenau) (guardsman asserting race-based discrimination claim required to
“resort first to the BCMR to allow the military an opportunity to exercise its own expertise”) (citation
omitted); Gorsline, 1993 WL 525674, at *1 (unpublished) (affirming dismissal of wrongful discharge
claim as a “nonjusticiable military controversy” because reservist failed to exhaust remedies before

the BCMR); Williams v. Wilson, 762 F.2d 357, 360 (4th Cir. 1985) (“Under the Mindes . . . analysis,

[the plaintiff’s] failure to exhaust intraservice administrative remedies made his federal claim a

nonjusticiable military controversy.”); Guerra v. Scrugegs, 942 F.2d 270, 276-77 (4th Cir. 1991)

(reversing grant of preliminary injunction because plaintiff failed to exhaust intramilitary remedies

under Mindes); Crawford v. Texas Army Nat’] Guard, 794 F.2d 1034, 1036 (5th Cir. 1986) (under

Mindes, “exhaustion is a prerequisite to judicial review” of personnel grievances appealable to the

BCMR); see also Duffy v. United States, 966 F.2d 307, 311 (7th Cir. 1992) (servicemembers

typically “will find the doors of the federal courthouse closed pending exhaustion of available
administrative remedies”).

Here, it cannot be disputed that Specialist Hall failed to exhaust. He did not file a formal EO
complaint about any of the allegations in the Complaint, Britton Decl. § 4, and does not allege
otherwise. Nor does he allege that he has applied to the BCMR for relief with respect to his
promotion claims, 10 U.S.C. § 1552(a), (g), or that he has exercised his right to complain that he was

wronged by his commanding officer. 10 U.S.C. § 938. Thus, because Specialist Hall has failed to
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meet Mindes’s threshold exhaustion requirement, the Court should find his claims nonjusticiable.
Indeed, to overlook his failure to exhaust would effectively void a provision of Army Regulation 600-
20, which holds soldiers “responsible for . . . [a]dvising the command of any . . . unlawful
discrimination complaints and providing the command an opportunity to take appropriate action to
rectify/resolve the issue.” Army Reg. 600-20, § 6-9(b)(1). The Court should hesitate long before
calling that regulation into question.

B. Specialist Hall’s claims are nonjusticiable under Mindes because judicial review
would significantly interfere with military operations and intrude on sensitive
disciplinary and personnel matters committed to military expertise

Even if Specialist Hall had exhausted his intramilitary remedies, his claims would be

nonjusticiable under Mindes’s balancing test, which weighs “[1] the nature and strength of the

challenge to the military determination, [2] the potential injury to the plaintiff if review is refused,

[3] the type and degree of anticipated interference with the military function, and [4] the extent to

% The Supreme Court’s decision in Darby v. Cisneros, 509 U.S. 137 (1993), does not change
this analysis. In two unpublished dispositions, the Tenth Circuit has reserved the question whether
Mindes’s exhaustion requirement survived Darby’s holding that a plaintiff seeking review under the
Administrative Procedure Act (“APA™), 5 U.S.C. § 551, et seq., need not exhaust administrative
remedies where no statute or agency rule requires exhaustion as a prerequisite to judicial review. See
Barber v. U.S. Army, No. 03-1056, 2003 WL 22969350, at *1 (10th Cir. Dec. 18, 2003)
(unpublished); Robertson v. United States, No. 97-5183, 1998 WL 223159, at *2-3 & n.2 (10th Cir.
May 1, 1998) (unpublished). However, Darby was explicitly limited “to actions brought under the
APA,” and the Court expressly stated that “the exhaustion doctrine continues to apply as a matter
of judicial discretion in cases not governed by the APA.” Darby, 509 U.S. at 153-54.

Plaintiffs do not bring this action under the APA. In fact, they identify no administrative
proceeding that they seek to review. Cf. Simmat, 413 F.3d at 1233 n.9 (describing scope of review
under the APA). Rather, Plaintiffs appear to plead claims that arise directly under the Constitution,
appealing to the Court’s traditional equitable powers to remedy constitutional violations under its
general federal question jurisdiction. See id. (noting the existence of a cause of action at equity under
the jurisdictional basis 0f 28 U.S.C. § 1331); Compl. 1 (describing this lawsuit as a “[c]onstitutional
common law” action); id. § 6 (invoking 28 U.S.C. § 1331 as a jurisdictional basis); id. 4 36 (seeking
only injunctive relief). Because Plaintiffs raise not an APA claim, but a claim for an injunction under
the Court’s equity jurisdiction, Darby is, by its own terms, inapplicable. See Darby, 509 U.S. at 153.
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which military discretion or expertise is involved in the challenged decision.” Lindenau, 663 F.2d at
71 (citation omitted). This test “essentially balances the interests of the parties, with a preference

against interference in the military.” Costner v. Okla. Army Nat’l Guard, 833 F.2d 905, 907 (10th

Cir. 1987).

To be sure, several categories of military action generally remain justiciable under Mindes.
For example, courts may review the constitutionality of statutes, regulations, and executive orders
related to the military, including selective service induction procedures; determine whether military
officials have acted outside the scope oftheir statutory powers or violated their own regulations; and
review court-martial convictions alleged to be constitutionally defective. Lindenau, 663 F.2d at 71
(citing Mindes, 453 F.2d at 199-201). Courts may also review BCMR decisions for arbitrariness

under the deferential standards of the Administrative Procedure Act. See Clinton v. Goldsmith, 526

U.S. 529, 539 (1999) (citing 5 U.S.C. §§ 704, 706).

No such claim is raised in this case. Plaintiffs challenge the constitutionality not of a statute
or regulation, but of discrete disciplinary and personnel judgments that are committed to military
expertise. Outside the narrow confines of APA review of a BCMR decision, such challenges are
nonjusticiable under Mindes. The reason for this distinction is plain: “There is a vast difference
between judicial review of the constitutionality of a regulation or statute of general applicability and
judicial review of a discrete military personnel decision. In the first instance, a legal analysis is

required; one which courts are uniquely qualified to perform. The second involves a fact-specific

7 In addition, Courts may review a determination by the Secretary of a military department
not to convene a special selection board where an officer was not considered by a promotion board
due to administrative error, or was considered by a promotion board in a materially unfair manner.
See 10 U.S.C. § 628(g). However, that provision applies only to officers, not enlisted members such
as Specialist Hall, and therefore has no application in this case. Seeid. § 611(a).

24



inquiry into an area affecting military order and discipline and implicating all the concerns on which

Feres [v. United States, 340 U.S. 135 (1950),] and Chappell are premised.” Watson v. Arkansas

Nat’l Guard, 886 F.2d 1004, 1010 (8th Cir. 1989). Accordingly, if the Court finds it necessary to
reach this issue, it should find all of Plaintiffs’ claims nonjusticiable under Mindes.
1. Plaintiffs’ promotion challenge is nonjusticiable under Mindes
Plaintiffs’ promotion challenge is foreclosed by the Tenth Circuit’s application of Mindes in

Costner v. Oklahoma Army National Guard, 833 F.2d 905 (10th Cir. 1987). The plaintiffin Costner

brought suit under the Age Discrimination and Employment Act, 29 U.S.C. § 621, et seq., and Title
VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq., alleging that the Guard decided not
to retain him as a technician based on his age. Costner, 833 F.2d at 907. Adopting the Ninth

Circuit’s analysis in Helm v. State of California, 722 F.2d 507, 510 (9th Cir. 1983), a similar military

age discrimination case, the Costner court determined that, under the second factor of the Mindes
balancing test, the potential injury to the plaintiff was “only economic.” Costner, 833 F.2d at 908
(citation omitted). On the other side of the scale, as to the third factor, it found that review of the
plaintiff’s claims “would significantly interfere with military functions” because it would require
“[s]crutiniz{ing] numerous personnel decisions by many individuals.” Id. (citation omitted). And as
to the fourth factor, the Costner court agreed that “an inquiry into promotion decisions ‘would
involve the court in a very sensitive area of military expertise and discretion.” Id. (citation omitted).
Accordingly, the court concluded that the plaintiff’s discharge claims were “nonreviewable” under
Mindes. Id.

Although Costner is conclusive on the point, also instructive is the Ninth Circuit’s decision

in Gonzalez v. Department of the Army, 718 F.2d 926 (9th Cir. 1983), on which the Ninth Circuit

relied heavily in Helm. The plaintiff in Gonzalez brought a Title VII claim alleging that he had been
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denied several promotions based on his race. Id. at 927. He also alleged that the Army had a practice
of intentional race discrimination that included a reliance on officer rating reports that operated in a
racially biased manner, an inadequate minority recruitment policy, and other generalized complaints.
Id. Applying Mindes, the court acknowledged that the plaintiff alleged “recognized” constitutional
claims, but, as to the second factor, found that he would not be substantially harmed by the denial of
review, noting that he remained eligible for future promotions, the denial of which could be
challenged administratively. Id. at 930. The court likewise found that the third and fourth Mindes
factors cut against review. Judicial inquiry would cause “significant” interference with Army
operations because “evidence of [the plaintiff’s] performance would have to be gathered for the 10-
year period in question” and “[t]he officers who participated in reviewing [his] performance would
have to be examined to determine the grounds and motives for their ratings.” Id. This inquiry, the
court concluded, would engage the court in a “very sensitive area of military expertise and
discretion.” Id.

Plaintiffs’ promotion claims are indistinguishable from those in Costner, Helm, and Gonzalez,

which establish that (aside from APA review ofa BCMR decision) challenges to promotion decisions
such as this one are nonjusticiable under Mindes, even where discrimination is alleged. Under the
Mindes balancing test,® Specialist Hall would face little harm if review were denied. To begin,
Specialist Hall requests no corrective relief with respect to his promotion claim; rather, he appears
to seck only a forward-looking injunction that would requirc Major Welborn to refrain from
retaliating against him with respect to his promotion prospects. See Compl. § 36(c). He does not

ask the Court to grant him a promotion — perhaps understandably, for it has no such power. Sece

¥ This discussion assumes arguendo that Plaintiffs state a “recognized” constitutional claim,
sec Gonzalez, 718 F.2d at 930 — a point that Defendants do not concede, see supra n.1.
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Thornton, 618 F.2d at 692-93 (court cannot order a military promotion); Kreis v. Sec’y of Air Force,

866 F.2d 1508, 1511 (D.C. Cir. 1989) (request for retroactive promotion “falls squarely within the

realm of nonjusticiable military personnel decisions”); Guy v. United States, 608 F.2d 867, 874 (Ct.

Cl. 1979) (courts cannot order promotion absent “clear, legal entitlement to it” because “[p]romotion
under the selection board system results from the exercise of discretionary functions reserved for the
Executive branch™). Moreover, like the plaintiff in Gonzalez, Specialist Hall remains eligible for
promotion, Cosgrove Decl. § 5, and future promotion decisions can be challenged via intramilitary
channels. In fact, the decision at issue here is still reviewable by the BCMR. See Army Reg. 15-185,
9 2-4 (setting a 3-year time limit).

As to the third and fourth Mindes factors, the considerations here differ little from those in
Gonzalez. Review of these claims would require the Army to gather evidence of Specialist Hall’s
performance, both at Fort Riley and in Iraq, and would call for inquiry into the motives of several
members of his chain of command. Such an inquiry would plainly intrude on a sensitive area of
military expertise and discretion, and thus, the Mindes factors counsel strongly against review.

Accord Mier v. Owens, 57 F.3d 747, 751 (9th Cir. 1995) (“Military promotion is one of the most

obvious examples of a personnel action that is integrally related to the military’s structure.”); Dibble
v. Fenimore, 339 F.3d 120, 128 (2d Cir. 2003) (retaliatory discharge claim nonjusticiable because
review would require “inquiry into the mindset of [the plaintiff’s] superior officers, determining
whether their various disciplinary actions were motivated by proper military concerns or by the

unconstitutional desire to stifle . . . protected First Amendment activity”).’

° This conclusion is consistent with the law in a number of other Circuits, which have found
suits for injunctive relief based on discrete military personnel decisions to be nonjusticiable, even
where discrimination is alleged. See, e.g., Speigner v. Alexander, 248 F.3d 1292, 1296-98 (11th Cir.
2001) (declining review of racial discrimination claim under the bright-line rule that “cases brought
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2. Review of Plaintiffs’ claims regarding Major Welborn’s alleged
misconduct would unjustifiably interfere with the Army’s war-time
operations and detract from mission readiness

Finally, Plaintiffs’ claims regarding the alleged disruption ofthe atheist meeting in Iraq present
an even weaker case for review. As explained earlier, Plaintiffs plainly lack standing to sue for
prospective injunctive relief against Major Welborn, as they have failed to establish any likelihood of
future injury. At the same time, judicial inquiry into the facts underlying these allegations would be
an invasive and time-consuming exercise, possibly involving discovery into events that took place in
a war zone nearly a year ago, and perhaps “requir[ing] members of the Armed Services to testify in
court as to each other’s decisions and actions.” Ricks, 295 F.3d at 1129 (citation omitted).
Moreover, potential witnesses, whom Plaintiffs have never identified, and who may still be on tour
in Iraq or in other critical areas, would inevitably be distracted from their primary duties. The policies
underlying the judiciary’s usual deference to military decisionmaking are all the more important

during this time of actual combat, as judicial review would unjustifiably disrupt military operations,

divert crucial resources, and, ultimately, “stultify the military in the performance of its vital mission.”

by enlisted personnel against the military for injuries incident to service are nonjusticiable, whether
the claims request monetary damages or injunctive relief”), cert. denied, 534 U.S. 1056 (2001);
Watson v. Arkansas Nat’l Guard, 886 F.2d 1004, 1008-09 (8th Cir. 1989) (review of race-based
discrimination claim would “require a highly intrusive judicial inquiry into personnel decisions tha ),
cert.denied, 534 U.S. 1056 (2001) t bear upon the readiness of the military to perform its mission”
that is “plainly . . . inconsistent with Congress” authority in this field”); Jones v. N.Y. State Div. of
Military & Naval Affairs, 166 F.3d 45, 52 (2d Cir. 1999) (to permit suits for injunctive relief against
superior officers based on discretionary personnel decisions would “unacceptably compromise
military discipline and readiness for combat”); Knutson v. Wisconsin Air Nat’l Guard, 995 F.2d 765,
771 (7th Cir. 1993) (courts have deferred to the “superior experience of the military in matters of
duty orders, promotions, demotions, and retentions” because judicial review would “undermine
military discipline and decisionmaking or impair training programs and operational readiness”);
Crawford v. Texas Army Nat’l Guard, 794 F.2d 1034, 1036-37 (5th Cir. 1986) (unlike “challenges
to the facial validity of military regulations,” suits for injunctive relief based on “discrete personnel
matters . . . must be carefully regulated in order to prevent intrusion of the courts into the military
structure”).

28



Mindes, 453 F.2d at 199-201.
The Court should therefore find Plaintiffs’ claims nonjusticiable under the Mindes doctrine.
It need not reach this issue, however, because Plaintiffs’ claims are also barred under Mindes by
Specialist Hall’s failure to exhaust his intramilitary remedies, and because, as a threshold matter,
Plaintiffs lack standing to obtain the prospective injunctive relief they seek.
CONCLUSION
Specialist Hall ignored his best avenue for relief: asking the Army to redress his grievances

before asking this Court to intervene. See, €.g., Simmat, 413 F.3d at 1237 (agency review “typically

moves much more quickly than federal litigation” and can provide the “swiftest and most effective
remedies”). He now seeks review of claims that directly implicate the Army’s authority to regulate
the discipline and composition of its forces. Such decisions are committed to military judgment,
subject to the oversight of Congress and the Executive Branch, not the courts.

For the foregoing reasons, the Court should grant Defendants’ motion and dismiss this action

in its entirety.
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